
Sauvie Island Court Case          
NAC intervenes, Sauvie Island Lawsuit Again goes to Court in 2001
A lawsuit brought by a couple who own property near a clothing-optional beach has gone to court again, this time with the Naturist Action Committee as an intervener in the case. At stake was the continued nude use of the beach.

Property owners Glen Mark and Teri Powers first sued the State of Oregon in 1996 over the nude use of Collins Beach on Sauvie Island, located northwest of Portland. The initial complaint asked for damages from the State for alleged diminished property value due to the presence of nude bodies at the nearby beach. Additionally, the plaintiffs sought to have the clothing-optional use of the beach declared to be a nuisance as a prelude to having the beach itself closed to nudity.

The Columbia County Circuit Court denied both the request for damages and the original request for elimination of nudity at the beach. In 1999 an Oregon state appeals court affirmed the denial of damages, but reversed and remanded the claim for injunctive relief  to the lower court  for reconsideration. 

The Naturist Action Committee was keeping a close eye on the legal proceedings. When the threat of having to pay monetary damages was removed, the motivation of the State to defend against the remaining facet of the lawsuit became questionable. Naturists were not a party to the case at that point, but they were precisely the party that stood to be affected most directly by a possible outcome that might direct the State to make the beach off limits to nudity. Realizing that the State could not be expected to represent the interests of naturists, NAC retained a local law firm to represent it and filed a motion to be accepted as an intervener in the suit. 
Plaintiffs Mark and Power are both attorneys and they have represented themselves throughout this matter. Viewing NAC's intervention as an obvious impediment, the plaintiffs attempted several times to have NAC removed from the case. Each time the motion was made, Columbia County Circuit Court Judge Ted Grove denied it, saying finally that in his view, the Naturist Action Committee is "the most appropriate group to be representing the users" of the beach.
The two-day trial opened early on the morning of March 6, 2001, with an on-site visit to the clothing-optional beach by the judge and the attorneys involved in the case. Back at the courthouse, it became apparent rather quickly that State's Attorney Bob Petersen intended to put on no more than what he termed a "minimal" case. It fell to NAC's attorney Angela Stewart to defend the beach against the requests of the plaintiff to have it closed to nudity. Stewart, of the Portland firm of Williams, Fredrickson, had done her homework and was ready.
Mark and Powers claimed that "numerous" instances of open sex on and near their property were attributable to the clothing-optional nature of the nearby beach. To support their contention, the plaintiffs had subpoenaed from the sheriff's department 26 notebooks covering 10 years of patrolling at Collins Beach. But the detailed contemporaneous records showed fewer than eight such incidents in the ten year period, and on cross examination, the longtime deputy who had entered those reports said that only one or two were in locations where they could have be seen from the property of Mark and Powers. The deputy also indicated that similar incidents on the compulsorily clothed portion of the beach exceeded those in the clothing-optional area. 

In her own testimony, plaintiff Teri Powers placed the number of overt sexual incidents over the years at five, but she quickly added that the number would probably rise to 120 if she included "hugging and kissing." 

NAC's attorney Angela Stewart pointed out the statistical insignificance of the relatively small number of incidents over ten years, given the usage figure of at least 100,000 user-days logged at the beaches in the area over that period. In light of the deputy's testimony concerning similar incidents at the clothed beach, Stewart questioned that a causal relationship with the clothing-optional beach could be considered at all. 

Testimony presented by NAC came in the form of affidavits offered to the court. Among those were the sworn statements of NAC board member Mark Storey, beach user Henry Yuan and past president of Friends of Sauvie Island Clothing Optional Beach (FOSICOB), Frank Wells. Each testified concerning slightly different aspects of the use of Collins Beach, including long term nude use that predates the arrival of the plaintiffs or their purchase of land on Sauvie Island. NAC's witnesses also served to establish that naturist users of the clothing optional beach view overt sexual activity there as inappropriate and a threat to the beach. 

State's Attorney Bob Petersen affirmed that the State's interests in the case, though not antagonistic to naturism, did not include a defense of naturist activities. Petersen observed that it was appropriate for NAC to have become involved, and he said he was "quite pleased" that NAC had chosen to intervene. 

Was NAC justified in taking the relatively unusual step of inserting itself into the middle of a lawsuit in which it was not a named party? Attorney Stewart has pointed out that it is usually in public hearings conducted by state agencies that bureaucrats consider matters like banning a specified activity from certain public lands. In those venues, the public is invited to speak. Had NAC not chosen to intervene in the lawsuit, naturists would have been entirely without a voice in the process. 

Source:  http://www.nac.oshkosh.net/White_Papers/Sauvie_Island/sauvie_island.html
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Re:
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Wildlife, State of Oregon, Division of State Lands, and Naturist Action Committee, a National Association.


Columbia County Circuit Court Case No. 96-2019

Dear Ms. Powers, Mr. Peterson, and Ms. Stewart:

I would like to thank the attorneys for their excellent presentation of this most challenging problem. In accordance with my findings of fact and conclusions of law, I can not find that public nudity without more is a nuisance public or private. Obviously, unlawful sexual behavior is a totally different issue. Also, public nudity in an inappropriate setting can rise to the level of a nuisance.

The complained of behavior falls in four main categories: Nudity visible from plaintiffs’ property, sexual activity viewable from plaintiffs’ property, nudity on Reeder Road and sexual activity on Reeder Road. While the latter two may arise to the level of a public nuisance, I find no benefit in further discussing them as I can not find that plaintiffs have suffered a harm that is distinct from the public at large. As I understand the law, the fact that plaintiffs may be forced to drive by this area with greater frequency than the general public, will not in and of itself support their request for relief. I can not find any discernible injury to the plaintiffs’ property or use or enjoyment of that property directly attributable to the activities complained of on Reeder Road.

What I found most disturbing was the sheer number of incidents that plaintiffs experience on a routine basis of nudity and sexual activity viewable from their property. Defendant has been aware for years that plaintiff has been forced to limit their outside activity to avoid these unpleasant encounters. Plaintiffs estimate that they and their guests witness at least a dozen sex acts per year from their property and that this has been consistent throughout the 10 years they have owned this property. It is this frequency coupled with the obvious aversion plaintiffs and most other persons have to such activity that creates a nuisance. Intervener’s own witnesses acknowledge that sexual activity has no more place on the nude beach than in any other public setting.

The issue of nudity by itself is a more difficult issue. If nude beach users would remain in designated areas and if proper screening or landscaping were developed, I question if a problem would exist. During warmer months plaintiffs are subjected to daily displays of nudity. Most of these sightings occur as individuals or groups stroll past plaintiffs’ property. There is further difficulty in that a significant number of nude sunbathers become hostile toward plaintiffs’ advising them they are outside the designated area.

Both of the above activities interfere with plaintiffs’ desire to enjoy their home as we all do: to entertain, to relax, to spend time in our yards, and in plaintiffs’ case on their beach. Plaintiffs have the right to enjoy their property without the constant intrusion of in their face nudity and illegal sexual conduct. Defendant has taken only the most limited steps to address this problem.

I find by clear and convincing evidence that a private nuisance exists as to regular intrusive nudity which is visible from plaintiffs’ property. I find the same as to the numerous episodes of illegal sexual conduct occurring on defendants’ property which is observable from plaintiffs’ property. The interference with plaintiffs' enjoyment and use of the property is substantial and unreasonable. I see no alternative but that an appropriate injunction be issued. I will schedule a further hearing for the Court to determine the content of this injunction.

It is necessary to discuss the allegation that plaintiffs moved to the nuisance. The most credible evidence is that plaintiffs were unaware that they were purchasing property next to a nude beach. This is supported by the fact that they first viewed and purchased the property during the winter. There was certainly nothing about the area that would have alerted them to this potential concern.

It is not my intention or finding that public nudity or nude beaches are in and of them selves a nuisance. It is merely my finding that certain behaviors occurring on and around Collins Beach as described above create a private nuisance interfering with the plaintiffs’ reasonable and expected enjoyment and use of their property. It is further my finding that defendant has not made reasonable efforts to deal with this known concern.

Sincerely,

Ted E. Grove

Circuit Court Judge

I.

FINDINGS OF FACT

A.
Historical Facts - Sauvie Island

1.
Sauvie Island is composed of approximately 24,000 acres of land and water. The island is 16 miles long and 4.5 miles at its widest point.


2.
Approximately one half of Sauvie Island is either owned or managed by the ODFW. In 1974, the initial “Sauvie Island Wildlife Area Coordinated Resource Plan” was developed. In 1991, the Commission commenced a major revision to the 1974 Plan.


3.
To create the Sauvie Island Wildlife Area, the Oregon Department of Fish and Wildlife (ODFW) began its initial acquisition of private property on Sauvie Island in 1947. Plaintiffs’ Exhibit 1 Sauvie Island Wildlife Brochure.


4.
Since the initial acquisition of private property in 1947, ODFW has continued to acquire private property to add to the wildlife area which now comprises over 12,000 acres. Plaintiffs’ Exhibit 1.


5.
Plaintiffs’ property is located on the south end of Sauvie Island and is now surrounded on all four sides by lands owned and/or managed by Defendants. Plaintiffs’ property has never been owned or managed by Defendants. Plaintiffs’ Exhibit 1.


6.
Along with Plaintiffs’ private property, there are two other parcels of private property in the north end of the wildlife area.


7.
When nudist activities first started in the wildlife area, only a small portion of the beach was used. Terry Dufour Deposition Exhibit 13 Ray Johnson letter.


8.
By the early 1980’s, public nudity had grown in numbers and spread along the length of the beach up to and including the northern most tip of the island. NAC affidavits; Terry Dufour Deposition Exhibit 13 Ray Johnson letter; affidavit of Don Anderson.


9.
Prior to the adoption of the Sauvie Island Wildlife Area Beach Use Plan in 1993 (“Beach Use Plan”), there was no clearly defined area for public nudity by Defendants.


10.
Between 1990 and the present, at least 1000,000 but as many as 344,844 user days per year have been recorded for the beaches along Reeder Road, including Walton Beach, Collins Beach and the North Unit Beach.


11.
Users of the clothing optional beach include people of all ages, races, color, national origin and sexual orientation. Families and single people use the clothing optional beach. Users play volleyball, sunbathe, walk the beaches, and play in and around the water among other common beach recreational uses.

B.
Historical - Plaintiffs’ Property

12.
Plaintiffs purchased property described in Defendants’ Exhibit 121 in February of 1990.


13.
Plaintiffs first became aware of this property in 1989, and understood that a conditional use permit would be required in order to build on the property.


14. 
Plaintiffs were aware of the Department’s objection to building on the property. Those objections are set forth in Defendants’ Exhibit 102. These objections included the problem of trespassing on plaintiffs’ property by beach users.


15.
At the time plaintiffs purchased the property, there were no legal restrictions that limited the presence of nude sunbathers in the area of the plaintiffs’ property.


16.
Plaintiffs contacted an Oregon real estate agent, Tom Goodwin, to obtain information about the property in the fall of 1989. Testimony of Teri Powers, affidavit of Tom Goodwin.


17.
Tom Goodwin provided plaintiffs with a packet of information he had submitted to the Columbia County Planning Commission to obtain a conditional use permit to allow building a nonresource related dwelling on the property. Plaintiffs’ Exhibit 13; testimony of Teri Powers.


18.
Tom Goodwin’s packet of information contained a letter Defendant ODFW had submitted to the Columbia County Planning Commission opposing the granting of the conditional use permit dated September 21, 1989. Nowhere in the letter does defendant ODFW inform the Columbia County Planning Commission there is a nude beach near or adjacent to the property. Plaintiffs’ Exhibit 13.


19.
In January 1990, Plaintiffs and Tom Goodwin inspected the property and did not see any naked individuals signs informing of a nude beach, or any other evidence that there was a nude beach near or adjacent to the property. Plaintiffs’ Exhibh [sic] affidavit of Tom Goodwin; testimony of Teri Powers.


20.
Plaintiffs’ property extends toward the Columbia River tot he traditional high water line of the Columbia River. The land extending from the high water line of the Columbia River to the water is public property.


21.
The use of the beaches adjacent to plaintiffs’ property as a clothing optional beach pre-dates plaintiffs’ purchase of their property. The public beaches have been used as clothing optional at least since the 1970s.


22.
Prior to 1993, there were no regulations or plans specifically addressing or regulating public use of the beaches.


23.
Plaintiff Glen Mark purchased the property at issue on the north end of Sauvie Island on February 5, 1990. Plaintiffs moved onto the property in June 1990. At the time they purchased the property, there was no residence on the property.


24.
Plaintiffs’ property is located at the end of Reeder Road on Sauvie Island. The road dead ends just north of plaintiffs’ property. Plaintiffs’ nearest neighbors include housing for the employees of the Oregon Department of Fish and Wildlife to the northwest.


25.
Tom Goodwin never informed Plaintiffs that a nude beach was near or adjacent to the property. Plaintiffs’ Exhibit affidavit of Tom Goodwin, testimony of Teri Powers.


26.
Defendants own the wide strip of beach in front of Plaintiffs’ property between the high and low water lines (“submersibles”).


27.
At the time Plaintiff purchased the property, Defendants had not posted signs anywhere on Sauvie Island indicating the presence and/or location of a nude beach nor had Defendant ODFW indicated in its public use brochure that a nude beach existed in the wildlife area.


28. 
At the time of Glen Mark’s purchase of the property, Both Plaintiffs were unaware of the existence of a nude beach in the wildlife area. Testimony of Teri Powers; testimony Bill Kinyoun; affidavit of Tom Goodwin.


29.
Plaintiffs would not have purchased the property had they known public nudity was occurring on the beaches. Testimony of Teri Powers.

C.
Current Sauvie Island Wildlife Management Plan (hereinafter “The Plan”)

30.
In January of 1993, the Department, through its Director, Randy Fisher, adopted the current Plan. That plain is Plaintiffs’ Exhibit 19. The plan recognized that “the beaches along the Columbia River have grown in popularity to include many uses that are not wildlife oriented recreation. The Department will search out ideas on how to regulate this use.” Plaintiffs’ Exhibit 19, page 4.


31.
Traffic counters in 1991 recorded 750,000 visitor days in 1991; 65% of those “visitor days” were for recreational activities such as swimming, beach activities, and fishing. Plaintiffs’ Exhibit 19, page 8.


32.
The plan recognized that the Department needed to pursue a method to manage the beach use at a level compatible with the purpose of the wildlife area. 


33.
Ultimately, the goal, as restated in The Plan, was to restrict non hunting uses (in other words, the 65% of the 750,000 user days) to not more than 200,000 user days per year. As part of this, the task that centered on beaches was to explore methods to control and regulate beach use, and to improve the beach use for family oriented recreation area. Plaintiffs' Exhibit 19, page 25.

D.
Beach Use Plan

34.
In September 1993, after numerous public meetings involving users and residents of Sauvie Island’s beaches, the ODFW issued its Sauvie Island Wildlife Area Beach Use Plan (“Beach Use Plan”). As a result of this plan, the north boundary of the Clothing Optional Beach moved from north of the Mark property to south of the Mark property. The Clothing Optional Beach was renamed Collins Beach, and the beach north of the Mark property was renamed North Unit Beach.


35.
Pursuant to the directions provided in The Plan, the Sauvie Island Area Beach Use Plan (hereinafter “the Beach Plan”) was adopted in September of 1993. The primary features of the Beach Plan, as it related to Plaintiffs’ lawsuit, consisted of developing and implementing a “long range plan” that is outlined as follows:

Collins Beach (Clothing Optional Beach)
36.1
Boundary


Collins Beach extends from the above-described wingdike north to the private property.

36.2
Buffer South

This buffer extends from the wingdike north 100 feet, and from the ordinary high water line inland to the Reeder Road right-of-way. Public use in the buffer is excluded from Memorial Day weekend through Labor Day inclusive.


The buffer will be developed for wildlife habitat benefits by plantings of cottonwoods and shrubs.


The buffer will be posted, “Closed to Entry from Memorial Day weekend through Labor Day, inclusive.”

36.3
Buffer North

This buffer extends from private property south 425 feet and from the ordinary high water line inland to the Reeder Road right-of-way.


Public use in the buffer is excluded from Memorial Day weekend through Labor Day, inclusive.


The buffer will be developed for wildlife habitat benefits by plantings of cottonwoods and shrubs.


The buffer will be posted, “Closed to Entry from Memorial Day weekend through Labor Day, inclusive.”


37.
In addition, the areas and boundaries set forth in part two, quoted above, page 7 of the Beach Use Plan provided for a limitation on parking by use of designated parking areas with parking areas with parking permit requirements.


37.1
Parking

The beach parking sites described below are not reserved for beach users, but are shared by anglers, dog trainers, hikers, hunters, picnickers, clothed sunbathers, clothing-optional sunbathers, wildlife watchers, and others on a first-come, first-served basis without regard to whether users go to the beaches or the interior of the island. Any user may park in any designated parking site.


38.
In addition to the parking limitations, the Department (page 9) sought to limit the beach access in the following ways:


38.1
Maintain all existing paths from road to beach;


38.2
Paths to Collins Beach shall be posted with back-to-back, “Entering Clothing-Optional Area,” and “Leaving Clothing-Optional Area.” Signs will be placed next to paths, back from the edge of the road.


38.3
Back-to-back signs identical to those in paragraph 2.2 [sic] above will be placed at, and at intervals above, the ordinary high water line along the north and south boundaries of Collins Beach, as those boundaries are defined in paragraph 1.1 and 2.1 of section “A” of this Plan.


38.4
Signs will be user friendly and vandal resistant.


39.
As a result of the Beach Use Plan, Collins Beach was specifically designated a clothing optional beach (page 17, section 6.2) and the Beach Use Plan made it clear that “clothing optional use outside Collins Beach will be discouraged.” (Page 11, section 6.4 of The Plan).


40.
After the Beach Use Plan was adopted, ODFW published a new wildlife area brochure that did not contain any information about a nude beach area on the wildlife area, did not show by means of a map where the nude beach was located on the wildlife area or otherwise advise visitors to the nude beach about Plaintiffs’ adjacent private property or otherwise seek to discourage nudity outside the nude beach boundaries. Testimony Terry Dufour.


41.
Defendant ODFW provided no means to enforce the nude beach boundaries and relied upon voluntary compliance. Beach Use Plan Section K 6.4


42.
After adoption of the Beach Use Plan, Defendant ODFW’s efforts to control nudity on the wildlife area have consisted of posting signs which over the years have proven insufficient. Testimony Teri Powers, testimony Toni Powers; testimony Bill Kinyoun; testimony Deputy Larry Weaver; affidavit James Beckham; affidavit Dean Shade; affidavit Bea Mark.

E.
Plaintiffs’ Concerns

43.
Since moving to the property, Plaintiffs and their friends and family have witnessed hundreds of nude adults on Defendants’ lands from Plaintiffs’ property. Plaintiffs and their friends and family witness nude individuals on Defendants’ submersible portion of the beach in front of plaintiffs’ property, and on Defendants’ lands immediately north and south of Plaintiffs’ property. Plaintiffs and their friends and family witness nudity in the “buffer zone” south of the Plaintiffs’ property, on the submersible beach below high water line in the buffer zone, on Defendants’ lands south of the buffer zone, and on Defendants’ land north of Plaintiffs’ property. Testimony Teri Powers; testimony Toni Powers.; affidavit Dean Shade; affidavit James Beckman; affidavit Bea Mark.


44.
Signs immediately adjacent to plaintiffs’ property have been vandalized and destroyed, and have been continually replaced by the Department.


45.
The current signing, which consists of fiber signs with the legend “entering clothing optional beach” on one side, and “leaving clothing optional beach” on the other side can be observed when leaving the north end of the buffer zone. At least one of those signs has been vandalized.


46.
on warm days, both in the summer and throughout the year, Plaintiffs routinely see nude adults from their property. In the warmer months, Plaintiffs are likely to witness on a daily basis, anywhere from a small number to a few dozen nude adults on Defendants’ lands, from Plaintiffs’ property. Testimony of Bill Kinyoun; testimony of Teri Powers; testimony Toni Powers; affidavit Karen Kinyoun.


47.
In addition to seeing nude adults on Defendants’ lands adjacent to their property, Plaintiffs regularly and consistently see nude adults trespassing on their property.


48.
Since moving to the property, Plaintiffs and their friends and family, while on Plaintiffs’ property, have witnessed numerous acts of sexual conduct occurring on Defendants’ lands adjacent to the Plaintiffs’ property. Plaintiffs and their friends and family have witnessed sexual acts on the submersible beach in front of Plaintiffs’ property, on Defendants’ lands both north and south of of Plaintiffs’ property, and on Plaintiffs’ property itself. Over the last eleven years, Plaintiffs together witnessed over a dozen sexual acts a year occurring on Defendants’ lands. Sexual acts Plaintiffs and their friends and family have witnessed on Defendants’ lands include couples touching each other’s genitals and breasts, masturbation, oral sex and sexual intercourse. Testimony of Teri Powers; testimony of Bill Kinyoun; affidavits of Toni Powers, James Beckham and Nancy Wright.


49.
In addition to these sexual acts, Plaintiffs have also witnessed men photographing other mens [sic] genitals, men photographing women’s genitals, men walking on the submersible beach in front of Plaintiffs’ property with erections, and on a few occasions in the winter months, clothed men walking on the submersible beach in front of Plaintiffs’ property with their penises out of their pants. Testimony Teri Powers.


50.
Plaintiffs have documented through reports of ODFW from the period of 1996 to 1997 seven reports of public indecency. These reports were generated by Bill Kinyoun (Plaintiffs’ Exhibit 8). Additionally, in Plaintiff’s Exhibit 5, a report (not duplicated in Plaintiff’s Exhibit 8) of a “pornographic film” shot on the are north of the closed clothing optional beach, was entered. There is no evidence that plaintiffs observed the photographer or models involved in this pornographic film.


51.
From 1993 through 1997. reports from Deputy Weaver indicate that on 18 occasions lewd or public indecency behavior was reported. Some of these incidents involve the same incident reported by ODFW employee Kinyoun.


52.
Plaintiffs specifically identified at least six incidents of public indecency that were viewed from their property. Some of the incidents were reported to Kinyoun or Weaver, and are documented in their reports. Other acts of public indecency were viewed along Reeder Road near Walton and Collins Beach.


53.
Plaintiffs have observed and documented through photos, nudity in the buffer zone, as well as the area between the high and low water marks immediately adjacent to their property, as well as nudity on the north beach.


54.
Since moving to their property, Plaintiffs and their friends and family have regularly and consistently viewed nude adults along the side of Reeder Road, in the parking lots adjacent to the beach on Reeder Road, and crossing the road between the beach and the parking lot. Plaintiffs and their friends have also witnessed a significant amount of sexual activity on Reeder Road, including men masturbating, nude couples fondling each other, and nude men walking or standing along the road with erections. Testimony of Teri Powers, Bill Kinyoun, Toni Powers, Deputy Larry Weaver; affidavits of Karen Kinyoun, Nancy Wright, James Beckham, and Dean Shade.


55.
The expected primary and best uses of Plaintiffs’ waterfront residential property are outdoor, beach related activities such as swimming, barbequing [sic], and watching the ships and river. Testimony Teri Powers.


56.
Plaintiffs’ use and enjoyment of their property has been greatly restricted by the constant and routine exposure to public nudity, as well as sexual activity, occurring on Defendants’ lands. Plaintiffs’ use and enjoyment of their property is significantly reduced in the following particulars: 1) Plaintiffs avoid engaging in beach activities to avoid exposure to nudity which they find offensive; 2) Plaintiffs avoid the use of the beach to avoid confrontations with nude individuals when asked to return to the designated nude beach area; and 3) By the increasing reluctance and sometimes refusal of their friends and family to visit Plaintiffs on their property because of their desire to avoid exposure to unwanted and offensive adult nudity and sexual activity. Testimony Teri Powers; testimony Toni Powers; testimony bill Kinyoun; affidavit Karen Kinyoun; affidavit Dean Shade.


57.
Deputy Weaver testified that the vast majority of illegal sexual activity that takes place on the wildlife are occurs on and around the nude beach. Testimony Deputy Weaver.


58.
After adoption of the Beach Use Plan in 1993, there was a small reduction in the number of nude individuals outside the nude beach boundary and in front of or in view from Plaintiff’s property in 1994. From 1995 until the present the numbers of nude individuals outside the nude beach boundary and in front of or in view from Plaintiffs’ property have risen substantially and are now at least equal in number to before the adoption of the Beach Use Plan. Testimony Teri Power.


59.
The 1993 Beach Use Plan provided that a long range plan for future control of public beach use would be developed by January 2994 and that plan has not bee developed by defendant ODFW. Beach Use Plan Section L.


60.
The long range Beach Use Plan provided that, if necessary, ODFW was to develop appropriate Oregon Administrative Rules to implement selected elements of the Beach Use Plan. ODFW has not enacted an administrative rule that regulates public nudity on the wildlife area. Beach Use Plan Section L.8.


62.
The Beach Use Plan provided that defendant ODFW would use leaflets, news releases and other media to inform beach users of potential changes and the reasons for them and ODFW never used any of these means to notify the general public that nudity on the wildlife [sic] was restricted to Collins Beach. Beach Use Plan Section I 1.1.

II.

CONCLUSIONS OF LAW

1.
There is no law prohibiting public nudity, without a clear sexual component, on Sauvie Island.


2.
The Defendants cannot be held liable for the trespassory invasions of Plaintiffs’ property by third parties.


3.
Neither Columbia County nor the State of Oregon have outlawed nudity, per se.


4.
ORS 163.465 outlaws public indecency as follows:

(1)
A person commits the crime of public indecency if while in, or in view of a public place the person performs:


(a) an act of sexual intercourse; or


(b) an act of deviate sexual intercourse; or


(c) an act of exposing the genitals of the person with the intent of arousing the sexual desire of the person or another person.

(2)
Public indecency is a Class A misdemeanor.


5.
Defendants have knowingly allowed and/or permitted the use of their lands for public nudity.


6.
Defendant ODFW has failed to exercise reasonable control over the nude activities on its lands.


7.
This failure of Defendant ODFW to exercise reasonable control over the nude activities has allowed a private nuisance to develop and exist.


8.
Defendant ODFW is aware of the use of their lands for significant unlawful sexual activity.


9.
Defendant ODFW has not taken reasonable steps to eliminate or control unlawful sexual activity on its property.


10.
This failure of defendant to regulate or otherwise exercise control over the nude activities on their land is the direct cause of a nuisance developing immediately adjacent to plaintiffs’ private property.


11.
Plaintiffs have proved a substantial interference with the use and enjoyment of their property as a result of their proximity to uncontrolled and intrusive nude activities on Defendants [sic] lands.


12.
Plaintiffs have proved a substantial interference with the use and enjoyment of their property as a result of their proximity tot the sexual activities occurring on Defendants [sic] lands. 


13.
The failure of Defendants to regulate or otherwise exercise control over the nude activities occurring on their lands s the direct cause of the interference with the use and enjoyment of Plaintiff’s property.


14.
Plaintiffs have proved facts sufficient to establish a private nuisance.


15.
Plaintiffs are entitled to injunctive relief.


DATED this   30th   day of   March  , 2001.

//signed                                                        

Ted E. Grove

Circuit Court Judge
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Columbia County Circuit Court Case No. 96-2019

Dear Ms. Powers, Mr. Peterson, and Ms. Stewart:

I would like to thank counsel for their thoughtful arguments and recommendations. I can certainly understand Plaintiffs' desire for the dourt to take all possible actions to eliminate this nuisance. I believe that the court has a duty to effectively address the nuisance tempered by the significant concerns raised by defendant and intervener.

It is my intention to establish parameters that the defendant must comply with but do not intend in all aspects of this ruling to state specific requirements. The defendant has a duty to abate the nuisance and is best suited in certain areas to develop strategies. The parties have acknowledged that the court retains jurisdiction to enforce its order and to insure that the nuisance is abated.

First, it is my belief that the buffer is inadequate. The only successful strategy that I can envision requires a significant buffer and adequate enforcement. The current buffer does not adequately distance the nude beach from the plaintiffs' property. I am not setting an exact length for the buffer, but will do so if the plaintiffs are dissatisfied with defendants's determination. My standard for the buffer is that it be such that the clothing optional portion of the beach not viewable from plaintiffs' property. It is not my intention that the buffer be utilized to address other problems at least at this time.

The second major concern is that the defendant adequately police the area around the plaintiffs' property to control illegal and offensive behavior. I do not at this time intend to order a specific staffing level, other than to say that this is an area in which defendant's past commitment was woefully inadequate. To avoid further court scrutiny defendant needs to significantly beef-up their patrols so that the nuisance is eliminated.

The final area that I intend to address is that of signage and other forms of public notice. Substantial and vandal resistant signs need to announce the boundary of the beach. I applaud defendant's suggestion that authority be developed to arrest persons not complying with the nude beach restrictions. Defendant needs to develop pamphlets and signs advising of nude beach restrictions and potential sanctions for non compliance.

Ms. Powers, Mr. Peterson, and Ms. Stewart
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I encourage defendant and the beach users to develop strategies to alleviate the nuisance. I can not stress enough the benefit I perceive will come from peer enforcement. The court has a duty to see that the nuisance is abated and is prepared to take such measures as are needed to meet this goal.

Enclosed with this letter is a copy of the court's injunction.Plaintiff may submit their cost bill at this time. I would entertain a conference, phone or otherwise, if the parties have questions as to the form of my order. I, however, am not interested in receiving further arguments as to the terms of the injunction.

Sincerely,

Ted E. Grove

Circuit Court Judge

TEG:cf

Enclosure

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF COLUMBIA

GLEN D. MARK and TERI L. POWERS,    )

                                    )

          Plaintiffs,               )

                                    )     Case No. 96-2019

     vs.                            )

                                    )     JUDGMENT

STATE OF OREGON, Department of      )     (Injunction)

Fish and Wildlife; and STATE OF     )

OREGON, Division of State Lands,    )

                                    )

          Defendants,               )

                                    )

      vs.                           )

                                    )

NATURIST ACTION COMMITTEE, a        )

National Association,               )

                                    )

          Intervenor.               )


DEFENDANT is hereby enjoined from further allowing a nuisance to exist on Collins Beach, Columbia County, Oregon in the area of plaintiffs’ real property on Sauvies Island off Reeder Road and adjacent to Collins Beach. It is further ordered that defendant shall establish a buffer of sufficient length to avoid viewing of nude sunbathers on Collins Beach from plaintiffs’ real property.


It is further ordered that defendant shall adequately staff the area in and around plaintiffs’ property to adequately police compliance with the nude beach boundaries and address incidents of public sexual behavior.


It is further ordered that defendant shall sufficiently sign the North boundary of the designated nude-portion of Collins Beach to alert beach users of the boundary. Said signs shall be vandal-resistant and of sufficient size to clearly identify the boundary.  Defendant shall also locate signs at all entrances to Collins Beach that are clothing-optional advising users of use restrictions and boundary restrictions. Defendant shall routinely monitor said signs to address their potential removal or damage.


It is further ordered that defendant shall enforce and comply with the Sauvies Island Wildlife Area Beach Use Plan including the planting of vegetation in the buffer area and preparation of a suitable pamphlet.


DATED this    9th    day of May, 2001.


_________________________________


Ted E. Grove


Circuit Court Judge
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